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“I want to know what my rights are but I don’t know. Anything that I have done. The rights with my lawyer, the police ....  
Basically I want to know where I stand with all the things that have been thrown at me through my neighbour and through the housing. I would like to know where I actually stand.”

Derek, Equal Say partner, in his 40s
1. Introduction
The advocacy organisation Equal Say works in partnership with people with learning disabilities.  Equal Say’s role is to help people run their lives independently, and so those who come to the charity are treated as “partners”, rather than clients. However one organisation can only do so much, and in recent years the team has identified a major gap: access to justice in the form of getting initial legal advice and assistance. 
Equal Say asked the Law School at Stirling University to look at whether people with learning disabilities were receiving the support and opportunity to have their rights protected. Because of the wider impact of case law, we also wanted to consider mechanisms that would allow the contentious issues to be tested in court. We carried out a literature review of other access-to-justice initiatives and other countries. We also carried out 26 interviews. The report brings together these findings.

One important omission from our research, because it is work too complex just to be “tagged on” as a side note, is the differing impact of learning disabilities on people from minority ethnic backgrounds. Recent reviews will leave anyone in little doubt that is a major concern which needs proper monitoring.

We found four big obstacles to getting access to justice:

· realising that a problem might be a legal problem

· having to decide whether law is the best way to handle it

· knowing where to go to make that first step into the legal system

· finding advice and support.  

There are several barriers which our interviewees told us about

· Lack of a support network to assist
· Gaps in legal aid provision 

· Assumptions being made that people with learning disabilities lack capacity and therefore cannot instruct a solicitor
· Lack of knowledge and specific training about the issues faced by people with learning disabilities. 
2. Findings and Recommendations

Below are some of the key findings and the recommendations we made, based on interviews and findings from the research literature.

1.  Disability discrimination law requires service providers to make reasonable adjustments. These are to be assessed by what is reasonable in all the circumstances of the individual case. Human rights law is also often relevant here. However, and it can be very difficult for frontline carers and professionals to spot an anti-discrimination or human rights duty. The first step is to encourage professionals to ask the crucial questions - and to provide facilities for professionals to access answers, quickly and, where necessary, confidentially.

2. An essential part of training is promoting techniques of communication that non-specialists can easily learn. Researchers found that training is most effective at the time when there is a real-life problem to be dealt with. One way of doing this could be to provide opportunities for volunteers and professionals to teach each other in their workplaces. In our main report, we give examples of useful techniques and practical measures. 
3.  One major source of conflict is making decisions about capacity and incapacity. Some people have varying capacity and are quite competent in some situations. There is often little consistency in this area in practice, yet it is one which has begun to feature significantly in European and international law. Strict standards are beginning to govern these decisions – not just where they are made formally, but even where this is the result of an informal practice. 

We recommend that a relevant Scottish body be given the task of identifying and monitoring people who are regarded as incapable but compliant, because they do not enjoy the same safeguards as people subject to formal guardianship orders. More information should also be sought on applications under the Adult Support and Protection Act 2007. This would include not just the numbers, but the proportion which relate to learning disabilities, the proportions of rejections and appeals, and the degree to which those people received advocacy or legal representation.
4. Such problems create dilemmas for professionals and even for independent lay advocates. There needs to be a better understanding of the conflicts of interests between professionals and even between different departments of local authorities. Without this, frontline staff face confusion and are unaware of how they can best carry out their own role. Litigation is far from an appealing solution, but where the law is unclear, it may be best practice to seek guidance from test cases.
5.  When people with learning disabilities contacted a solicitor on their own, this tended to be a typical high street solicitor and there were varying degrees of success.  When there were difficulties, these were often the result of not seeing the same solicitor on each visit, or a particular solicitor moving on unexpectedly. It came out strongly from our interviewees that what is particularly helpful is a specialist solicitor who has the time and the right people skills to build a good enough relationship with clients who have a learning difficulty. Nonetheless, what was often crucial was the help of a professional or a volunteer advocate. 
The legal aid structure creates a disincentive for lawyers working with people with a learning disability who need more time with their solicitor. This is a form of “temporal discrimination”. If lack of time indeed amounts to institutional discrimination, the Scottish Legal Aid Board should carry out an equalities impact assessment of this.

6.  When cases go to tribunals or courts, all frontline individuals should be told about and publicise the right to take a “McKenzie Friend”, but it should be made clear that this does not remove the need for legal representation. As emphasised throughout the main report, the availability of volunteers and even paid independent advocates cannot be assumed. Furthermore, they cannot be expected to have advanced legal skills. 

7.  Often, however, people do not need specialist legal advice straight away. What is more important is that the people giving the advice recognise when someone has a problem that might be a human rights or legal problem.

8.  The main barrier for disadvantaged people is easy access to advice. The advice has to come to people with learning disabilities. However good a service is, people may not find it. But almost as important are familiarity, trust and friendliness. What is particularly important, we found, was consistent support from one person who could be with them throughout. Face-to-face advice is not always needed, and may not even be the best for some people. Internet, telephone or videolink are valued by some.

9. Not surprisingly, there were few services for people with learning disabilities whose first language is not English. What is ideal is a bilingual mental health advocate, even though this has obvious resource implications, and may lead to test cases under discrimination law to establish what the Scottish government can realistically provide. 

10. Together, these make it essential that independent advocacy services be sufficiently funded and supported throughout Scotland. It is also essential that professionals and service users be kept aware of them and how to access them, and that material which already exists is used to train professionals in how to work effectively together with independent advocates. Rights and anti-discrimination law strongly suggest that there is a legal right to independent advocacy, regardless of the legislative regime and regardless of whether formal measures are being considered. This includes a right to be told that this right exists.

A way forward: partnership in two pilot projects
After several difficult experiences with solicitors, partner Gary was helped to find a law centre where, he said, he was treated with more respect and it left him feeling “positive and upbeat for the first time in ages.” About his advocate, Mark, he said:

“It is a luxury to have Mark: he is like gold dust.”

From our research, the approach that seems to have been most valuable for the solicitors and the people with learning difficulties has been a partnership approach, having a lay advocate and a solicitor working together.  Alongside this, people with learning disabilities want good, local, familiar services. 

Much work has been done to find out the ways in which people with learning disabilities want to get information, and the best ways of doing this. There are also good models to use, and materials already available. To begin with, it would not be hugely expensive to design a set of typical diagrams for common legal processes. These could be accessed online. 
In our view, a good way forward is twofold: 

· First, a pilot partnership between a specialist solicitor and advocacy organisations to clarify the law and identify how best to help people with learning disabilities make best use of their anti-discrimination and human rights, and not just their ordinary rights, to solve their everyday legal problems.
· Second, a support project bringing together training materials and public access to legal information (such as through a website). The pilot project must not however be a substitute for wider support. These materials would not be hugely expensive, and might save money by clarifying the law for service users and providers alike. 

Nonetheless, we conclude that the benefit of such a project for sorely stretched advocacy organisations is less easy to identify. Separate support for them has been recommended repeatedly, from government bodies to legal and campaign organisations, here and beyond Scotland. This would also go a long way to helping to uphold duties of anti-discrimination and human rights.
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